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The task of this Seminar 15 to help the Royal Commission to 
formulate Tecommendations. Michael Whittington’s excellent synthesis 
Nas provided the Commissioners with the background needed to approach 
this task. The present paper is intended to guide the Commission as 
its thinking moves from this starting point to the recommendatioi 
stage, a journey which will involve the following three stages: 
1) the identification of principles which should und 
Lommisssion’s recommendations; 
23 the confirmation and delimitation of the Commission’s mandate to 
Make recammendatioans: and 
3) specific recommendations 

Thraughout this exercise if 18 assumed that the Commissioners 


appreciate the diversity of the North and to the realities af native 


fe 


fentrai elements in that diversity. 
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aspirations an 
Unless the Commissioners come to grips with these realities, any 
recommendations which they may make regarding the North are doomed ta 


be at best irrelevant and at worst counterproductiv 


All exercises in constitution-building must be predicated on 
principles. in the case an northern Canada, four principles need to be 


emphasized. Each will oniy be stated brieitly here; 


Ean 


heir assumptions 
and complexities can only be acknowledged, out not elaborated in a 


paper oi this length. 
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fhe first USL nto Mia eh Te eee, elt Lanadians Buere™ 2 “fi gi eeeto 


Political Seiircetermination. Two corollaries fo Gilow from this proapo- 


fully than do the MAJOPity of Canadians should he Drought to a posi- 


Gian Or “tl ] equality with all reasonable speed. In other words, a 


heavy burden af Proof should rest on those who would delay the devolu- 


tion of jurisdiction and the granting of Tesponsibie gavernment to the 


Worth. The second coroliary is that, subject to the CONS traints of 
Constitutional jaw, eli Canadians should enjoy the maximum freedom to 


structure their own local and Tegionai governments rather than to have 
them imposed DY | external QAUThOrity. AS a matter of fundamental 


principle, this coroiiary EMDOOLeSs the as 


in 


ence of democratic rights. 
AS a matter af poLlLley and ex SPedrency rt Ts har Tdly less important for 


its contribution to ‘the legitimacy which is a Prerequisite far 





aboriginal titie has come to be PeECOQNIZed aS a basic principle 
of Canadian political lite, Rights flowing from a narrow conceptuali- 
zation of aboriginal titie as MEPelY an interest in real estate wili 


TeCElVe some Protestion in the QuaSi-gavernmental structures WhLGH 


Will be created by the ‘northern claims settlements. However, these 
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structures, such as wildlife management Or environmental impact 
monitoring boards, are likely to be subordinated to public 
governments, hence unsure guarantees of native interests in worst case 
Se vumelons. eT any event, the settlements will need to be interpreted, 
implemented and supported, all tasks which will unavoidably involve 
the northern governments. Accordingly these governments need to be 
structured in ways which will ensure their sensitivity to the fog peeor 
the settlements in contrast to the insensitivity of governments 
structured strictly an the basis of liberal-democratic, Majority rule 
principles in Southern Canada. Without this sympathy, the 
settiements--the last hope for native Peoples--are almost certainly 
doomed to fail. 

Moreover, the narrow conception of aboriginal title has been 
SUuperceded--to varying degrees in different parts of the North--by a 
View of native peoples as political entities which must be recognized 
as such in the institutions of public government in which they take 
Part. Both better ta protect aboriginal rights settlements and toa 
ensure that the daily business of government does nat deny ta native 
people the choices which they must be free to select if they are to 
Satisty their collective needs, governmental processes, both legislative and 
administrative, must came tao Grips with the collective political 
identification and claims of the native peapies af northern Canada. 

it may be that the logic of individualism fundamental to southern 
Canadian political philosaphy will have to Qive ground to the kinds of 


consociational solutions which have integrated different ethnic groups 
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structures, such as Wildlife management or environmental impact 
monitoring boards, are likely to be subordinated to public 
gOVernments, hence unsure guarantees of native interests in worst case 
Situations, In any event, the settlements will need to be interpreted, 
implemented and supported, all tasks which will unavoidably involve 
the northern governments. Accordingly these governments need to he 
structured in ways which will ensure their sensitivity to the logic of 
the settlements in contrast to the insensitivity of gavernments 
structured strictly an the basis of liberal-democratic, majority rule 


principies in southern Canada. Without this sympathy, the 


settiements--the iast hope lor native peoples--ar 
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almost certainly 


Moreover, the narraw conception of aboriginal title has been 
superceded--to varying degrees in different parts of the North--by a 
View of native peoples as political entities which must be recognized 
as such in the institutions of public government in which they take 
Part. Both better to protect aboriginal rights settlements and to 
ensure that the daily business of government does nat deny ta Native 


people the choices which they must be free to select if they are toa 


Satisty their collective needs, governmental processes, both legislative 


administrative, must come to grips with the collective political 


th 


identification and claims of the native peoples of northern Canada. 
it may be that the logic af individualism fundamental to southern 


Cariadian political phiiosaphy will have to Qive ground to the kinds at 


consociational solutions which have integrated different ethnic groups 
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Within individual POlities”. Such an approach may seem 4 radical 
departure from the logic at Canada, hence dubious and Suspect, in 
reabiey; NOWever, it is at the base of the special arrangements which 
acknowledge the French fact in Canada. The only innovation being 
suggested is the extension af recognition of collective entitites to 
Mative peoples, in this important SENSE, Native people do not ses 
MOPre Tights than other Canadians. They do however seek to relate to 
governmental institutions in & fashion somewhat Gifferent from that 
chosen by many Canadians, the Anglophone majority, although not 
different from that Pequired oy the Francophone minority. if the Royal 
COMMLSS10n is ta avoid duplicating the utter ang appalling failure of 
Indian Policy South aft én”, it must seriously come tO terms with 
Michael Whittingtan’s ooservations on the realities Of native life, 
aspirations and claims as central features of northern SUClecy. 1: 
MmUSt recommend incorporation af Native groups, as native grouns, 
Within the processes of the only governments in Canada ata 


sufficiently malieable to accommodate this principie--those of the 


North, 


fhe third principle is that recommendations Regarding the poiiti- 


snould be structured to Give a higher payotft to Groups pursuing ca- 
Operative and mutually respectiul rather than Conilictual and ethno- 


centric strategies in their reiations with ather groups. The point is 





that there is a great difference between institutional development, 
EPvolution in the direction oT self-government, and political develop- 
Ment, the ability etfectively to perfrom the political task. The 
former does not Necessarily produce the latter: recommendations which 
merely anticipate governmental forms Similar to those of the 
governments af southern Canada, Pegerdless of their ASSimilationist 
implications for the northern S0cieties upon which they may be 
imposed, are likely to Spark iPreconciliabie conflict’, 


The fourth Principie is good Government. Whatever the special 


ran 


forms which northern 9OVernments assume ang whatever the boundaries og 
the new northern Jurisdictions they wili SOVern, they must Measure up 
Peasonably well to Or at least offer real promise of Evolving to meet 
standards of good government, including legitimacy, Pespect for and 
effective Protection of lights, stability, cost efficiency and fiscal 
autonomy. The POint in identifying these values is emphatically not toe 
suggest grounds for denying constitutional evolution, but rather toa 
indicate the Values which must be promoted as governmental structures 
and intergovernmental relations evolve, 

The four basic PrinGiples which have been Stated above With such 
Perilous brevity Clearly constrain the Royal Commission in making 
recommendations. On the basis of them it would he totally 
inappropriate for the Commission to recommend specific models or 


structures of government far the North; to do eo would be to USUPD 4 


function which legitimately Pests with nertherners themselves, At 














least in the Northwest Territories they are currently working through 
processes far determining the fundamental structures Of their future 
governments. As it is they who will have to live with these 
governments, their details, although not necessarily all of the under- 
lying broad principles, are surely theirs to develop. In any case, 
northerners tend to resent constitutional impositions from the South. 
Their future governments will have Lough enough issues to address 
without suffering from the lilegitimacy which inevitably would flow 
from such a genesis. 

fhe Commission is constrained Tegarding the North, but not 
excluded trom addressing it in that it is Charged with making recam- 
mendations about Canada. The relations between the North and the rest 
Of Canada surely fall within this mandate, as do recommendations 
related to the constitutional responsibility of the Government of 
Canada for native nédpies.: With its mandate affirmed, but qualified, 


the Commission should make the following recommendations: 


numbers twa and three. 


he 


The democratic rights of Canadians require that subnational 
governments be responsible to the peapie who elect them, not to the 
Gavernment of Canada. A great deal of progress has been made in recent 


years, but ait rests on an informal, rather than a legislated, let 


alone an entrenched, hasis. The federal government seems now ta be 


a ri ae. 
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Nesitating in extending the Principle of responsbiie government, par-— 


ticularly Lin thes Nut. Here it has identified the absence of a party 


System as a MAaJOP obstacle ac 1t creates substantial doubt about the 
ability af the Legislative Assembly to address effectively occasions 
when it has voted want of confidence in the Executive Council, This 
SOncern does not bear clase SCrubIny in that the anticipated instabi- 
PLE ysis Overstated. More importantly, assuming that Party systems are 
d@sirable in the North, the MI Seapyent parliamentary SYSTEMS has been 
that the Parties follow Prather than Precede the appearance of resnon- 
Sible Government. Alliances Of politicians May be found before the 
attainment of Pespopnsible government, but anly the prize of executive 
authority is likely to transiorm them from loose and shifting Cliques 
to disciplined Parties. The next election in the NWT is very likely to 
be run on Party lines in any Case; the Government of Canada should be 
advised to Pramate this Cevelopment and to acknowledge the fully 


functioning arty system Gi Yukon. It should grant resoonsible 
G 5 & p 


government on a legislated basis, 


accommodation of the rig 


The extent to which SPECla!l institutional arrangements are neded 
to protect native Pights and interests Wiii Yay with the demographies 


of the respective LEDritories, Thus, the need Will be greatest in 
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Yukon, in which the native People form a smaller Proportion of the 
total electorate than is the case in the NWT Or would likely be the 
Case in either territory Pesulting trom division of the present NWT, 
There is no dearth of Proposed structures”, but these need not be 
Glaborated here given the limitations on the Commission's mandate 
suggested above. What must be emphasized L= that the history of Canada 
suqgests that governments the Majority of whose Constituents are white 


Willi not respect the needs and self-definitions of the native minority 


Simply because they not understand the native heritage and 
Experience. This Pattern of insensitive inter-ethnic relations has 
characterized the Politics of Yukon. TO prevent it from becoming the 
model for the future, the dependence of northern governments an 
galning the Support of native Peoples should be MAaXIMLZEd consistent 
with the basic Values of good Government suggested earlier i LPG iS 
Paper. In other words, the Collective native interest must be 


expressed strongly, but not so strongly as to enable it to hobble 


government. 
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processes which adequately bring the native EQLLeCtive interest to 
Dear on 4ll the activities of these governments. 


The pravinces’ rejection at the most recent constitutional con- 


ference of the innscuous and toothless statement Proposed to them by 





the Government of Canada demonstrates that non-native governments will 
not voluntarily accede to the type of arrangements Proposed in the 
second recommendation. The Commission ought not to prescribe specific 
northern governmental structures, but if its responsibility Ys fo 
Propose a vision of Canada, and if that vision is Uniquely attainable 
in the North, it must stipulate that the North embody that vision; 


this much is not beyond the Commission’s mandate. 


should not be unreasonably delayed on fiscai grounds. 


Specifically, the Commission should endorse and underscore the 

recommendation of the Special Representative for Constitutional feve- 

lopment in the Northwest Territories that federal-territoriai fiscal 

relations be brought more closeiy into conformity with federai-provin- 

Clal practice and that the elected executive members of the territo- 

rial governments bear full responsibility for priorities and budgetary 
oe 


alliocations . This is not a controversial recommendation as ait is 


accepted by both the federal and territorial ieveis af government, 


Wi 


which have applied much effort to negotiating new relationships. It i 
noted herely for completeness. 

More controversial, but equally reasonable, is the claim of the 
territories for 4 share of governmental revenues gained from the 
exploitation of non-renewable resources. The argument that the terri- 


tories lack the fiscal capacity to be provinces has an artificai ring 


om a 





Precisely because the territories have been denied this revenue 
sharing, which might be an important Component of fisrcal autonomy, 
Moreover, toa the extent that the territories Will bear much of the 
burden of Preparing for and SErVicing development, they need revenue 
Pesources which are linked to the intensity of development activity. 
For this reason, the Royal Commission should recommend that the 
Government of Canada Sympathetical iy investigate TeSOUrCe-revenue 
sharing with the Cerritourial governments. It shovid also recommend 
that the erratic and short-term Nature ai NOMN-Tenewable resource 
extraction PEQUITES a revenue sharing farmula with an "insurance op 
PeVenue stabilization Component. Such a formula would provide that in 
times of intense development, the territories affected would nct 
Tecelive the fulj amount provided under the basic tormula sq that in 
leaner times, revenues from non-renewable resources would be subsi- 

dized, hence not decline too suddenly ar Severely. in addition to its 
benefit in facilitating financial Planning and Providing for continui- 
ty in governmental Programming, this Stabilized resource revenue 
Sharing formula would have the additional advantage of reducing the 


fiscal incentive, hence pressure which a territorial government might 


feei to accede to a Proposed mega-project, 


Fe 
Wn 


S further consideration Pegarding resource revenue sharing 
that the territorial governments affectec ought to he Participants in 


negotiations between government and industry invealving the taxation 


and royalty regimes for Specific mega-projyects, lest these negotia- 


10 





tions produce much Peduced governmental incomes or income in a form 
which does not Tequire sharing with the territorial governments, with 
the end resuit being hence Peduced revenue fop the territorial 
governments. The Government af Canada may wish ta negotiate 
Concessions with developers in anticipation of benefits to the natio- 
nal economy, oar to enhance 1tS own PeVvenues: in such Situations, the 
nerthern governments ought to be ina Position to intraduce their 
interests into the discussion, 

The second aspect of devalution encompases all the non-financial 
POWErS Of provincial governments not Guprentiy exercised by the Lerris 
torial governments, The Commission shauid recommend that they he 
devoived as guickly as possible, Where questions of the national 
interest are OVED-Piding in their importance, creative approaches 
should be explored for Maximizing the territorial role. Possibly 
relevant here are delegated jurisdictions Or concurrent jurisdictions 


With federal paramountey. 


=e The Government of Canada Siould initiate Gi5CuUSSions wit the 


These Sections Sub Tect, TeSpectively, the creation of new provin- 
ces and the extension of provincial boundaries into the LELPitaries te 


the standard amending formula undep the Act. In effect, they empower 


de 





the provinces to determine the existence and boundaries af narthern 
provinces. The provinces may well have interests at stake in these 
questions, but they cannot reasonably be argued to have rights regar- 
ding them. Surely it is the right of northerners to share with the 
Government of Canada alone the determination of the Liming, boundaries 
and natures of their governments. 

Having enunciated this principle, it is important to comment on 
its salience in view of the prominence which the Commisssicn accorded 
provincial status far the North in the discussion of Choice 44 of its 
preliminary report. The point to be made is that while pravincial 
status is the ultimate goal, it may prove too confining to accommodate 
the special needs of the North within Confederation in the near 
future. In any case, virtually all of the constitutional wishes af 
noertherners can be satisfied without full provincehood being granted. 
Responsible government, mature federal-territorial fiscal relations, a 
maximum of jurisdictional devolution and institutions which accammo- 
date the native collective interest are the governmental features af 
the North on which the Commission should focus. They are the reai 
issues, while provincehood, itself, i5 a qoal whose benefits are more 
symbolic than tangible. It follows that the Commission’s question 
“Should various powers and responsibilities consistent with provincial 


Status be transferred to Northerners in advance of their reaching 


La} 


Provincial status?" should be answered in the affirmative. 


Here, as with the specific issues discussed in this paper, the 
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Commission must distinguish between political development and merely 
institutional development. In Pursuing the former, it must focus on 
respecting the democratic rights of northerners while promoting 
northern political institutions rooted in northern society and commit- 


ted to the integration of its disparate peoples, 
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1, Whittington, Michael, "Political and Constitutional Development in 
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4. In this context it is interesting to speculate that the party 
system found in southern Canada may be desirable in the North--—so long 
aS individual parties do not came to be captured by particular ethnic 
groups-—precisely because the differences among the parties are irre- 
levant to the basic cleavages in northern society. With their focus an 
brokerage, the parties each ought to attract native and non-native 


Participants and give them a strong individual interest in working 





together. 

ar It is this latter concern which may impose the overarching prin- 
Giples which it was suggested above might limit the treedom oi 
northerners to structure their governments completely as they see fit. 


6. See, for example, Posluns, M., Protectiag 


O21 Aboriginal Rights and 
Malone M.5., Guaranteed Representation, both published by the Western 
Constitutional Forum in Yellowknife in 1983. 


7. Ottawa: Minister of supply and Services Canada, 197 np. Gese27 
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